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Katharine R. Boyce
December 23, 2008 | ne
@pattonboggs.com

Jeff S. Jordan, Esq.
Office of the General Counsel

Federal Election Commission
999 E Street, NW
Washington, DC 20463

Re: Res MURs 6110 and 6127
Dear Mr. Jordan:

As designated counsel to David von Storch, President of VIDA Fitness, I provide the following
response to your letter of November 3, 2008 regarding Matter Under Review (“MUR™) 6110 and
your subsequent letter of Novcmber 13, 2008 regarding MUR 6127. As both matters involve
complaints filed by third partm making the same assertions in connection with Mr. von Storch
and VIDA Fitness, this response addresses these issues in one letter by the extension deadline of
December 23, 2008 granted by the Commission.

For the reasons set forth below, we believe that the allegations in these two complaints regarding
prohibited corporate in-kind contributions and failure to include proper joint fundraising notices
are without merit, and that no action should be taken against against Mr. von Storch, or against
VIDA Fitness or Bang Salon Spa.

The complaints giving rise to the above-referenced MUR:s allege that on September 19, 2008,
VIDA Fitness and Bang Salon Spa, described as commercially affiliated with one another, sent
two blast emails to their customer lists inviting the recipients to attend a fundraising event at
VIDA Fitness on September 26, 2008 and containing a solicitation for contributions to the
Obama Victory Fund (“OVF”). See MUR 6110 complaint at 1; MUR 6127 complaint at 6. Both
complaints allege violations of the prohibitions against contributions by corporations,

specifically those contained in the Commission’s regulations at 11 C.F.R. § 114.2(f) (1),
regarding facilitating the making of contributions to candidates and using corporate resources to

' The District of Columbia Republican Committee filed its complaint on October 21, 2008, now the subject
of MUR 6110 (“MUR 6110 Complaint”), and the California Republican Party filed its complaint on November 3,
2008, now the subject of MUR 6127 (“MUR 6127 Complaint™).
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do so. MUR 6110 at 2; MUR 6127 at 6. The first complaint alleges violation of the Commission

ions that require certain notices to be included in joint fundraising solicitations. See MUR
6110 at 3. The second complaint further alleges that VIDA Fitness violated 11 C.F.R. §§
114.2(f)(2)(iXB)<(D) by knowingly exchanging services at less than the usual and normal charge
for use of corporate customer lists and facilitics. MUR 6127 at 6-7.

David von Storch is President of VIDA Fitness, a Subchapter S corporation of which he is the
sole sharcholder. Declaration of David von Storch (“von Storch Dec.™) { 1, attached hereto as
Exhibit 1, The newest location of VIDA Fitness is 1515 15® Street, NW, Washington, DC, of
which the Bang Salon Spa is an informal subtenant. Jd. As an active Democrat, Mr. von Storch
supported Barack Obama for President, the OVF and the Democratic National Committee
(“"DNC"), and he became acquainted with Tom Petrillo of the DNC's Finance Department. /d. §
2. In mid-September, 2008, Mr. von Storch Jearned from Mr. Petrillo about a fundraiser planned
for September 26 featuring celebrity entertainer, Sarah Jessica Parker, to be hosted by and to
benefit OVF. Id. §3. Mr. von Storch had told Mr. Petrillo about empty space at the newest
location of VIDA Fitness at 1515 — 15™ Street, NW, and Mr. Petrillo said that the OVF would
pay to rent the space and cover all other costs, and that the OVF would have to be invoiced for
any such costs incurred. /d. At the time in question, this new location of VIDA Fitness had not
yet been used for any meeting, event or other purpose, although planning was underway for a
grand opening. /d. | 4.

Prior to September 19, Mr. Petrillo emailed Mr. von Storch the OVF invitation for the September
26 event that contained information on the event’s entertainment and location. Id. 5. A copy
of the OVF invitation is attached hereto as Exhibit A to von Storch Dec. The OVF invitation
also displayed the joint fundraising notice required in 11 C.F.R. § 102.17(c)2). /d. at 2.

Further discussion of the specific issues raised in MURSs 6110 and 6127 complaints is presented
below.

Use of the Invitation aod Eaail List

M. von Storch acted in his personal capacity as an individual volunteer for the OVF, without
consulting or informing Mr. Petrillo, in deciding to revise slightly the event invitation that he had
received. von Storch Dec. § 7. Most of the text was retained, a hyperlink was added that sent
potential contributors directly to the joint OVF-DNC webpege created specifically for the
September 26 event, and a special disclaimer? also was added to make clear that the event was

2 The disclaimer stated: “VIDA and Bang do not endorse nor support any political candidate, but do
encourage their members and friends to get involved and participate in the electoral process.”
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not a corporate sponsored or funded event. Id. A copy of the revised invitation and the hyperlink-
accessible joint findraising webpage, displaying the required joint fundraising notice, is attached
hereto as Exhibit B to von Storch Dec.

Mr. von Storch had previously prepared a mailing list of customers and friends of VIDA Fitness
and Bang Salon Spa (whose email lists are often commingled and used interchangeably for
various purposes) to invite them to a grand opening of the new location as a special offer and
promotion. von Storch Dec. 9. Mr. von Storch decided to use the list to send out the revised
invitation, using the VIDA Fitness email account to send to most of the invitees and the Bang
Salon Spa email account to send to the others on the list. /d Other than the one-time use of the
Bang Salon Spa’s email account, there was no involvement of Bang Salon Spa or any of its
facilities with the OVF event. Id

Mr. von Storch spent only a few hours of personal time as a volunteer in fashioning the revised
electronic invitation and ensuring that it was sent only once to those email addresses on the list.
Id 5 10. He later paid VIDA Fitness $3,000.00 as a personal in-kind contribution to the OVF of
the usual and normal charge for a one-time rental of the email list, having calculated the value as
$150.00 per 10,000 names, doubled to cover the 20,000 email addresses on the list. /d..

As noted above, Mr. von Storch acted on his own as an individual volunteer, never coordinating
or consulting with, or even informing, Mr. Petrillo about revising the DNC's invitation or
sending the revised electronic invitation to an email list. /d. § 11. Neither did he, nor VIDA
Fitness, nor Bang Salon Spa, provide the email list or a copy of the list to the DNC or OVF. Id.
Since neither Mr. Petrillo, or anyone else connected with the DNC or OVF, directed Mr. von
Storch to purchase or rent the list, and nor was the list or a copy of it transferred to the DNC or
OVF, the provisions of 11 C.F.R. § 100.94(e) do not apply. Mr. von Storch’s uncompensated
personal services related to his internet activities, and his use of equipment for uncompensated
internet activities, were permissible under other provisions of 11 C.F.R. § 100.94. As to his use
of corporate facilities in connection with the email list, he was unaware that such use of a
corporation’s customer list could constitute an improper in-kind contribution by the corporation
unless the corporation received advance payment of the usual and normal use of the list. Jd § 18.
As mitigation, he later used his personal funds to reimburse VIDA Fitness within a commercially
reasonable time for the internet usage, as required by 11 C.F.R. § 114.9(d), and he personally
paid the usual and normal rental charge for his one-time use of the email list. To the extent that
Mr. von Storch’s payment of the rental cost of the one-time use of the email list might constitute
an in-kind contribution to OVF or the DNC, he has requested that such contribution be disclosed.
Von Storch Dec. § 10.

4992535
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VIDA Fitness did not facilitate the making of contributions to OVF by allowing the email list to
be used “for fundraising activities without ever collecting payment” as asserted. MUR 6127
Complaint at 6. Nor did VIDA Fitness violate federal corporate contribution prohibitions by
“knowingly exchanging services at less than the usual and normal charge” as alleged. Jd
Rather, Mr. von Storch made personal use of the email list, and ensured that VIDA Fitness did,
in fact, collect payment with his reimbursement payment made from his personal funds. von
Storch Dec. 1 10. And, contrary to the MUR 6110 complaint’s assertion that the required joint
fundraising notice was absent, the hyperlink inserted in the revised invitation provided
immediate access to the information required in 11 C.F.R. § 102.17(c)(2) on the joint fundraising
webpage that the DNC and OVF had established for the event. Id{ 7.

Use of VIDA Fitness Facilit

Mr. von Storch also acted in his individual capacity as a volunteer m agreeing to make space
available for the September event for which the OVF or DNC agreed to and did cover the usual
and normal rental charge and other costs. /d. §3. As these facilities had not yet been open to the
public, id. § 4, there was no history of customary use of, or usual and normal rental charge for,
the venue. Therefore, neither Mr. von Storch nor VIDA Fitness made use of any “meeting
rooms that are not customarily made available to clubs, civic or community organizations or
other groups” as alleged in one of the complaints. MUR 6127 Complaint at 6. Nor did a
prohibited corporate contribution result, as alleged in that complaint, because Mr. von Storch
submitted the invoice requested by the DNC, and the OVF paid VIDA Fitness for rental of its
facilities and beverages provided at the event within a commercially reasonable 60-day
timeframe. von Storch Dec. § 13.

Contrary to the allegations contained in both complaints, VIDA Fitness did not facilitate the
making of contributions to the DNC or OVF in violation of 2 U.S.C. § 441b(a) or 11 C.FR. §
114.9(f)(2). At all times Mr. von Storch acted on his own in his individual capacity as a
volunteer for the DNC and OVF. /d § 17. He neither ordered nor directed subordinates to plan,
organize, or carry out any fundraising activities. To the extent that he made use of any corporate
facilitics in the course of his volunteer activities, his use was occasional, isolated, or incidental
and well within the safe harbor as permitted under 11 C.F.R. §§ 114.9(a)(1) and (2)(i)-(if).

On September 26, the OVF had delivered and set up, at its own expense, the stage and sound
system, and oversaw volunteers managing the event and the guests. /d § 11. The event turned
out to be very chaotic because the celebrity attraction cancelled at the last minute, confusion
reigned, and timely invoicing of the OVF did not occur. Jd. When M. Petrillo reminded Mr. von
Storch that an invoice still needed to be submitted, VIDA Fitness sent the invoice for a usual and
normal rental price for use of the facilitics and beverages within a commercially reasonable time.
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Id 91 12, 14. The OVF sent a check promptly to VIDA Fitness for full payment. Jd § 15. A
copy of the invoice and the check are attached hereto as Exhibits C and D of von Storch Dec.

In summary, VIDA Fitness and Bang Salon Spa did not unlawfully facilitate contributions to the
DNC and OVF by allowing them to use any corporate customer email list or facilities at less than
the normal and usual charge, as alleged in the second complaint. See MUR 6127 Complaint at 7.
VIDA Fitness did not allow such usage; Mr. von Storch made use of the list while acting in his
individual capacity as a volunteer and he paid with personal funds for his one-time rental of the
list. As noted, neither the OVF nor the DNC ever rented or used the list. Contrary to the
assertion that VIDA Fitness never collected payment for use of its facilities, yge¢ MUR 6127
Complaint at 6, Mr. von Storch submitted an invoice to the DNC, and the OVF reimbursed
VIDA Fitness for the use of facilitics and beverages. VIDA Fitness certainly did not knowingly
violate any corporate contribution prohibition because it never exchanged services at less that the
normal and usual charge, as alleged in the complaint in MUR 6127.

For the reasons set forth above, we respectfully request that the Office of the General Counsel
either immediately dismiss the complaints in MURs 6110 and 6127 as they relate to VIDA
Fitness and Bang Salon Spa, or, in the alternative, consider referring these two matters to the
Commission’s Alternative Dispute Resolution (“ADR”) process. By this written request, Mr.
von Storch agrees to the Commission’s terms for participation in the ADR process should the
Commission decide to pursue these matters in this fashion. While we understand that such
referral is not granted automatically, we believe the circumstances described in this response
warrant such a referral.

Sincerely,

Kilipaan Ao
Katharine R. Boyce
Counsel to David von Storch

cc: David von Storch
Enclosures
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The Gay and Lesbian Leadership Council |

of the
Democratic National Committee

Cordially invites the L(rBT Qommumty and Allies to a reception with

Sarah Jessica Patvker
Benefiting the Obama Victory Fund

Friday, September 26, 2008

a2 Vida Fitness .+
Gl 1515 15"‘ Street, NW .

Host Com:mttee. $2,500
*Host committee members are invited to a VIP reception at 6:00 PM at Halo,
located at 1435 P Street, NW*

“‘.‘-

If you have any questions, orwouldlikeadditionnlinform:ﬂoty pleueeontnct
‘Thomas Petrillo @ oz at; |
RSVP by fax to 202-572-7917

Contributions and gifts to Obama Victury Fund are not deductible for federal income tax purposes.

Paid for by Obama Victory Fund, a Joint fundralsing committee authorized by Obama for America snd
the Democratic National Committee.
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i Address:

| Hemployer: CQccupation:

"The first $2,310 of cach cuntribution from an individual will be: allcated o Obuma for Ameries and will be considered designated for the
general clection. The next $28,500 of each contribusion fom an individual will be aflucated t0 the Demaceatic Natiooal Commirvee. Any
cuntributor may designate his or her cnntribution for a particulac pacticipant. (Pacticipants arc Obsma for Amesica and the DNC). ‘The
allucation formula above may change if any contributor makes 1 enntribution that, when alincated, would cxceed the smwunt thae the
contriburor may lewfully give 1o cither participanr.

Pleasc make checks payablc w:
OBAMA VICTORY FUND
Thomas Petrillo
430 S. Capitol Street, SIS
Washington, DCC 20003
Pax: (202) 572-7917

‘Total Amount: §

[ __Glick hete in cofiritine snilite ot bigs://donare barsckobagia:
Uedcral lav requires us tu use our best cfforts ro colleer and repon the name., muiling address, accupadon and employer of indivi
whuse contributions cxcead $200 in an clection cycle.

izst 8¢ ) ast Name:

My Guests Name:

City/Stare/ Zip:

If forcign sddress provide US passpost number:

Work Fax:
Emailk:
L I certify that I am a U.S. citizen or legal permanent resident of the U.S.

Signature:

Contribute by Petsonal Checlc
Plesse make checks payable to “Obama Victoty Fund” and mail to the address listed above.

Cantribute by Credis Card
Please bill my personal credit card: L Visa L:MasterCard  LLAMEX L-Discover
Card Nomber: Exp:

Name ns it appears on the card:

Signaturc:

Sccond Name un Account, if Joint Account*:
*Contributions will be evenly arributed between names.

2nd Nnme Employes 2nd Name Occupation:

Second Signsture for Joint Accoont:,

OVF Suff Name: Signature:

Obama Victary Pund docs not acoept conttibutions from currenty registured fodeeal lobbyists, registered foreign agents, political sction
committees, o minors under the sye of 16. Fedenl Isw peohibits the scceptance of curporate contributions.

Conrributions and gifts to the Obama Victocy Fond ure not deductible for federsl income tax putposes,
DC247

Paid for by (Yoama Vicory Fund, 8 juint fundsisiog committes suthodzed by Obsms for Ametics and the Democeste Nativaal |
Cumnmittee.
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VIBA Filnese

1818 16th Sirest, NW Weshingen, DG
6:00 P~ 5:00 P

Supporter: $290 par perecn
Meiznd: $900 (ko tnn afbnd

To RAVR plasce vielt:
A deceirns st RO

Conbibutions and gifts 1o Cbarun Viclory Mund are not deduciie for
faderal incoms fax paposss.
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Barack Obama | Change We Need | Contribuse hetpe//74.125.45.132/searchqcache: KS- JFpui2qk): hps://donate. ber ..

lof2

Thia s Googl's ceche of tArale barschchans CoTFaseRIEAMATCAP. 1 s 8 srapefs of ¥ poge o8 | sppeevad on Mo 1, 2008 B2AT
GMT. The DL BEgA couid heve changad in The maartime. Lanm Mo

The Gay and Lesbian Leadership Council
of the Democratic National Committee
Viies You 5 & Feception with
Sarsh Jessica Parker
Benafiing the Chame Vistery Fund
Priday. Septomber 20, 2000
00 pm. -8:90 p.m.
Vide Fliness
1518 100 Sirest, NW
Washingion, DC
e
Any questions or commenis contact:
Tom Pebiln
- 1
Contribume Tiekets
PRST e ST
=82.8900.00 Mom
et Canniies Manbers 515 Snig B & WP Roapian &f 600 FIE ot iain.
nORESS athdd 1635 P Sugt. NV
-llmw_
= OBI0.00 Supparier
anr s TI0ET .. h e e ae
o } Otdun, 0000
WL Aonms Payment Options
©ver ©wsmcan O amncmemsss © omcovn
PHOME MAEER
CARD MEmER SXPEVTION
:Monh [ Year;
Legnl Complinnes
Employment ©  CHECK TIE BOK YO CONFIAN THAT TR FOLLOWNNG
‘-:‘_--'___“'-“-‘“ 1 |-nu-l:::mmn-:
e —— e ety tanss
—p— oemperation, hhor engankaation or nefienal havk

4 Tis cardintion s nol aiies Srum e fuuls of & paliient solion commiiion.
5 Wis curtringion b net ade frum the Sesnury of on arllly or parson wio s

12/2/2008 12:38 *M
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Barack Obama | Change We Need | Contribute Inip://74.125.45.132/searchq=cache:KS-]Fpul2qk):https://donate. bar...

20f2

@ lodersl sorbecter.
6 This convidution i st magis fram he furuls of an inshidual rmgisterad 88 0
fadwet Mbbyiat o & foraign apont. &r on enilly Bt & & fedrally repietved
OBSUPATION \ahiaying fim or foreign agare.
7 TR NS | v Genatlp e rut being prenisad 5 M by Snalher Parese &
anlly for o pupess of maling his cantrilngion.

Additional iInformution

The St $2,500 of each eontution from on individunl will be slisested to Obame for Amerise and will be onsidered dusignaind for the genesni clostion. The
noxt 000,500 of each contiibution rom an ndivitunl will Do aliocsted (o 1he Demesralic Natienal Commitios. Any 0alriutor may Goeigneld his or hor
couribution for a portisuler parduipant. (Partielpants ave Ohama for Amesion and the ONC). The sSosstien fornnull Sheve MEy changs I any sontributer malee &
ooniyDution hat, whes allseated, wauld exseod e Ameuni et ihe cantributer may lanfully give 1o eRher pastinipant.
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